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gard the lasgmege of that instrument o A8 oot to e

prre the law cader which the Temtmal (omrt was

rorth and the Pacific Ocean o the weet, and from the
T § Texns.
Hres cf Georgha to Tex e ade L

from fhe fast ihat Savery aannol exist forever in
this Repablic. It most pernd » sone way; »a |
Dalieve 0 cne of twe ways—either by sbsorptios
or expusion, Itis geAlng 100 vast for ahaorptiod
The sim of those who believe in ibe disas rous - |
Baences and pernicioun results bss Bitheris beeo |
#0 restrict its spresd, io tbe benevolent desire of |
Emitipg those mal gn spfluences and resnlts ardin |
the hope that it rould be thus restraned wiiho
mansgenble limits aud be brougit t s pesseial mod.
The decision now wade bas been made 0 the hope
of baMing there otjecte. It bas been mad= with 8
view 10 head off the party of restrieton aod 0
give 1o Blavery full swiog.

We say now, as we base ofen said bef yre. 10
view of the fact that thie decision would @ made,
1hat the party of restrietion, being baffl-d m‘ Trmr
aime, must besome the party of expuison  Tuere
in pothisg left which will work the remosal of the
monstrous aod tyrsonie ruie which this decwing
will impose upon the Free Staten, The decision ie
desigued to coeree these States into e postion of
Being netive participants in the extension of Slare-
ry. They must patiently se their po&er and their
wrion aud their government turned to thie use, or
they must rebel snd extinguish or expel the power
which bas Bad the strength and sdroitness w put
fhem into such & position. That power s Blavery.
Blavery, then, must be queiled, Ita ru'e must be
broken up and overturned. If Slavery canoot be
Fimited, if ita spread canuot be restrsined, it must
be expelled. The Court bas declared thas the
Free Btates have no power under the Federal Con-
stitution to Limit it or restrain it. There is, then,
80 alternative looking to permapent relief snd the
re-eatablishment of «he Government upon & harme-
sious basin but expuision. What, then, ean be the
effect of thin atrocious judgment of the Court, cow-
ing aa it deea upon the beel of the long series of
outragee and wsurpations of the Siave Power, bat
the initistion of measures looking o this result, or
#o ihe others which, under soother aim, will only
Jead 10 the same end, that of breaking dows Save-
ry in the Btates !

If the netion of the Court in this ease bhas been
strocious, the manner of it has baen no betier.
The Court bas rushed into politics voluntarily, and
without other purpose than to subesrve the eause
of Blavery. Tbey wers not called, in the discharge
of their duties, to say a word sbout the rubject,
Judge Curtis created s very marked ssmsation
among his colleagues by charging this 88 a0 offenne,
and a violstion of ther uwn rules of judicial action.
But they were in hot haste to enter the servica of
Blavery, They would not wait to be called. They
volunteered their service. They consented with

unseemly haste to dabble in toe dirty waters of
politiesl eorruption. They at once viola'ed their
rules, sacrificed privoiple, and disgraced the Judi-
gial eharacter. They hurried upin infamy. Toe
sppearance of the Court, during the delivery of the
opinions and at the final close of the case, was that
of nervous exultation over tbeir attemp's Lo gar-
rote the Free States and the people of Froedon,
The enly eonsolation sn observer coull draw
was in the reflection that the garroters
would themselves be went to Coventry i
the end. They seemed to feel that they hal headed
off the great Republican party which came o near
triumphipg, aud had coufirmed and consolida ed the
slavebolders’ political power.  They furgot thut their
decision would be regarded, Shroughous the Free
Brates and wherever the pulse of Liberty beats, on'y
82 the votes of five slavebolders aud two doughfsoes
©pon & question where their opintou was uob saked,
and where their votes would not count.  For this in
the true state of the es o, cotkldeing their deowion
o be as Mr Justice Curtis substantially prouounoced
8, extrsjucical, sud foreign to the case under
review. They bsd echieved 5 triumph; bu- what
was tbat triumpt ! I'te Sapreme Court bad been
ealled 10 vote on apolitics: questicn, and bu' two con-
sistent kud judicial minds were found therein, The
vote secordingly stood seven to two, tue five slave-
bolders and two doughfaces wiakiog up the seven,
Their eunnng chief bsd led the van, sud olank by
plank Isid down & platfirm of historical falsebood
and gross assumption, snd thereon they sl stood
exulupgly, thinking, or feigoing to think, that their
werk would stand daring the remsinder of ther
Eves at least. The proceeding bad s merit. We
sehnowledge that it was & numbder-one speoimen of
Judicial caucussing over & political subject on the
side of the winmpg party. It had this werit; oo
other,

The opinicos of Judge M'Lean asod Judge
Curtis were exceedingly full and thorough, snd
eramme d with sound doctrine. To speak of their
abilisy would be superfluous. Judge M'Lean stands
forth in rull lustre, ustering opiniens on the side of
Justice and Freedow, to which the North will re-
spond 8e one man in grateful admiration. Judge
Curtis followed hum with 8 masterly ex position of
the whole subject. Ou the question of the citizen-
abip of the people of African descent, whioh Judge
Taney laboriously ¢enied, Judge Curtis's argumens
was entire'y exbaustive. He bae sottled the quas-
tion. He grouod up the very bonea of the Cuef.
Justice's argument, and has placed his case upon
bomutsble foundations, He has made the law on
this subject, and tne question will never be argued
sgain, He may be voted down by Legislstures,
Conrta, and Executives, but the argument will
firever stand ummpeached. The Chief-Justios
and his pex'-door neighbor Wayne evideatly fet
the crushiog weight of nis exposition. And while
Judge Curtie did pot tell his legal chief that he was
gulty of falsepocd, he did say that bia statements
would be received with wery great surprise, and
proceeded to demonstrate bis gross bissorical ms.
Tepresentations. The Coief Justice's discomfiture
on tbis point wi | have s very serious and damaging
efiect upon the otber parta of hia opinien, which
would be weak enough standiog alone, and which,
wader exiting circumstances, deserve no more re-
speet than any Pro-Slavery stump speech made
during 1he late Presideniial canvass, Joa

—_————

THE DRED 8COTIT CASE.

OPINION OF JUDGE M'LEAN,
Dyved Seott vo. J F. H. Sanford.

This case is before us on & writ of error from the Cir-
wuit Cowst for the District of Missouri.

An sction of trespass was brought which charges
e with an It and o t of the

A sleo of Harriet Scott his wife, Elza and
Lissy his twdchildren, on the prousd that they were
Mis alaves, which was without right on bis part, sad

amst law,

The defendant filed a ples in abatemeont, * that snid
wanses of sction, and esch and every of them, if any
#vch soerued to the said Dred Scott, scerued out of the
Jeriediction of this Court, and exclusively withia the
Jurindietion of the Courts of the State of Missouri, for
that, to wit, said plaintiff, Dred Seutt, is ot & citizen
of the Btate of Missouwsi, as alleged in his declaration,
Decause be i & pegro of African descent, his ansestors
were of pwe Afnican blood, aud were brought into this
eountry and rold af pegroalaves; and this the said
Bazford ie ready to verify; wherefrs he praye judg-
ment whether the Counrt can or will tske further cogu-
maaoe of the action sforesaid. |

Tethias demerrer was fled, which, ™ argument
was pustsied by the Court, the phea 'n uh?nmu be-
g hed mmfioet e defendant was ruled 1o plend
over.  Under thie rale be plndrd—l Not Gaity,
0 That Dired Boott war s pegrn siave, the property « f
the €efendant; and . Thet Huret the wife and

E ian sne Lizsy, the daugliters of the plaoutd, were
the lawfal siaves of the cefendant.
Isrne wae gained on the finet ples, sud replicstione W

do ynjuria were flled to the other plona,
T!-r pArticr sgreed to the following
your 1534 the Poatiff was s e dlave belonglng )
Droctor Emerson, who was a Surgeon in toe Army of
the United States, Io tbat yesr Dr. Finerson towk
from the Btate of Missoun to the past of
weld bim

a: lnthe

the plaietff
Rk leand in the Swate of [lincis, and i
there s & slave until the month of April or May, 154
At the time la=t mentioped, Dr, Emerson remoy ed the
pleiztiff from Rock Leland to tue miltary pat at Fort
Spelhpg mtoate on the wert hark of the Misdsaippi
River inthe twerritory konwn ss Upper Lonisisna ac-
quired by the Upited States of Fraue=, sod situs's
rorth of the latitude of o deg. W) min north, nod
nerth of the S'atef Missouri D Emersopn held the
plnimtiff in plavery ot F ot Sosllipg, from the lset
meutioned date notil the year 1545 :

Io the sear 4540 Hurrist, who le namul in the s=c
cpd count of the plaintiff 's declaration was the negro
slns e of Major Talislerro, who belonged to the armny of
the Upited Staves.  In that year Major Tnlisferro, took
Harriet to Fort Soelling, s military post stuated as
Yereinbefore stated apid Kept her there aa s slave until
the year 1K, avd then sold and deiivered be’ as »
slave st Fort Soelling, unto Dr, Exerson, who held
her in elavery, st that place, ool the year 1545,

In the yesr 1896 the plaintifl and Harriet were mar-
ried &t Furt Sueliing, with the conseet of Dr. F aersoo
who elaimed 10 b their master and owner,  Eiza aod
Lizay, nemed in the third coaut of the plaintdl & dec
sration, are the fuit of that mardisge.  Eiizs is about
fuurtesn yrare old mnd was born on board the stesa-
boat Gipey, oorth of he nor'h line 'rf the 3tate of
Missoun, and uprm the River Miesis=ippi. I:*zzg is
ateut seven years old, and was bon 1o the State of
Mirscuri, st the military post wlled Jefferson Barracks,

In the yesr 1™ D E!u-r.«m removed the plaintiff
and said Harriet, sud their dansheer Eliza from Furt
Hoelling to the State of Missourl, where they hava ever
pince resided. X

Before the commencement of the suit Dr. E nerson
rcld and copveyed the plaintiff, Hamiet, Eliza aud
Lizzy 1o the defendant as sinvens, aud he has ever pince
claimed 1o hicld thews ne slaves. i

At the times mentioned io the plaintilf’s declaration
the defencant, claiming to be owner, laid hin hands
upen eaid plain'iff, Harriet, Eliza and Lizzy and im-
prisoped them; doing in this reapect, however, no mors
than be nniht Iawiully do, if they were of right bis

slaves at such times. % L

Inthe fist place, the pleato the jurisdiotion is not
before us, on this writ of error, A demuner to the
plea wan tustaived which ruled the pica bad, and the
defendant, on leave, pleaded cier.

The deciswn vi the demurrer was in favor of the
plaintiff, and Ba the p'nintifl rnm«-utu this writ of
error he does rot_complain of the decizion on the de-
murrer, The defendsnt might have complained of this
decleion, 8+ against him apd have prosscu’ed a writ
of error to roverse it But ae the case, under the in-
sroction of the Court 1o the Jury, waa decided in his
favor. of course he hnd no ground of complaint,

But it is ssid if the Court, on looking at the record,
shall clenrly perceive that the Cirenit Court had oo
iorisdiction, i is & ground for the dismisenl of the case
“Ibis may be charncterized ne rather 6 sharp pracics,
snd one which seldom, if ever, ocuurs,  No case was
cited 1n the argument ae suthority, and nol & «ingle
enve precieely in point is recollie ded io our reports.
The plesdivgs do not show & want of jurisdiction.
This want of jurisdiction oas only be asoetained by &
jndgment on the demurrer to the special plea, No
puch caxe, it is belleved, ean be cited. ~ But if this rale
of practice is to be np&:riw! in this case and the plain-
1iff in error is required 1o answer and maintsin as well
the pointe 1uled in bis favor, a4 to show the eror of
thore ruled ngainet him, he has mere than sa ordinary
duty to perform.  Under such circumstanses, the want
of jurisoiction in the Circait Court must be so clear ue
not to adwit of doubt,  Now, the ploa which ratses the

nertion of jurisdiction, in my judgment, is radically

feetive, The gravemen of the piea is this: © That
the plaintiff is & negro of African descent, his ancestors
being of puie Afriean blood, avd were brought into
this country aud sold as negro slaves.”

There is po sverment in this plea which shows or
cor duoes 1o show an inability in the plalotif to soe io
the Cireuit Court. 1t does ot aliage that the plaiutid
Lia# his demicil in any other Btste, por that he is not a
froe man in Missourt, He [n nverred to have bad a
pegro sncestry, but this does not snow that be is not s
citigen of Missour!, withio the piraning of the Al ol
Congress, suthorizing bim to sue in the Ctrenit Court.
1t Lar never been he'd neoessary o constitute & citizen
within the act, that he shousd have the qualifications
cfap eleeror,  Females and minors may sue io
Fodirni courta apd so may auy individasl who has s
e monent domivil lo the Nate under whoas laws his
pghts are protected, sod to which he owes alleg'ance.

HBeirg born under vur Copstitution and Jaws, no nst-
uralization i required, ne one of foreign birth, to nnke
bim & citizen, T most general and appropriste deti-
nition of the term citizen is ** 8 freeman,”  Belog a
freemap, and having bis domicil in s Sate different
fiom that of the defendant, hie i & citleen witbin the
Act of Congress, and the Courts of the Uuion are open
to him

1* bas often been held, that the juriediction, on the
ground of parties, can ony be exercised between
citizes » of different States, and that a mere resideuce
s not sefficiont; but this has beon said to distioguish &
teng ¥ from & per 1 residence,

1o constitute & good plea to the juiisdiction, it must
negutive those qualities and rights which eusble an
iucividualto sue in the Federal Coarte, [nis has ot
i 0 dowe, and om this ground the ples waa defective,
and the demurrer was properly sustained. No impli
cation can ald & ples in shatement or in bar; it must
be complete in itself, the fucts stated, if troe, must
abate or bar the right of the plaiotiff to sue, This s
pot the eharacter of the above plea.  The facts stated,
it admitted, are vot ioconsistent with other facts,
which way be presumed, and which bring the plaintd
within be act of Congress,

The pheader has pot the baldness to allege that the
plainntf is & slave, as that would assumne against him
the matter io controvery and embrace the entire wer-
fte of the case in & plea to hejurisdiction.  But beyond
the facte set out in the plea, the Court, to eustaia it,
must aestme the plainttf to be a slave, whish s deci-
pive cntbe mwerits, This is & short and ao effoctusl
mode of deciding the cauwse; but 1 am yot o learn that
it is ranctioned by any knowo rule of pleadiog.

The defendnut's counsel complain, that if the Court
take forisdiotion on the ground that the plaintifl is free,
the aseumption s sgsinst the right of the master.  This
srgument i caslly aoswered. 1o the first place  the

Wea does vot show bim to be & slave, it does pot follow
fut m man i0 put free whoee ancestors were slaves,
The reports of the Supremes Court of Musouri show
that this mesumpt'on bas many exceptions; aod there is
no #v e ment i the plea that the plaintiff is not within
themn By sl the rules of pleadiog, this is s fstal de-
feet in the plea.  1f there be doubt, what rule of con-
struction has been establiched iu the Slave States ! In
Jacob we, Sharp, (Meigs' Rep., Tenneesee, 114) the
Court held, when there was doubt s to the constrae
tion «f a will which emancipated & slave, ** it must be
construed to be subordinste tw the bigher aud more jm-
portent right of freedom. '

No it juetioe can reeult to the master [rom ao exer-
ciee of jurisdiction is this cause. Such s decision does
vot in muy degree affect the merita of the csse, it only
enables the plaiutfl to assert his claim to freedow bee
fore this tribupal, If the junisdiction be ruled against
:‘mlf on the ground thst be is 8 slave, it is decisive of

18 fate

It has been argued that if & colored person be made
s citizen of & State be cannot sus in the foderal Court.
The Coustitation declams the federal jurisdiction
“way be ewvurcised between citizens of different
States,” and the sswmis is provided io the act of 1780
The above argument is properly met by ssyiog that the
Constitution was intended 1o be a pracucal lustrument;
ard where its Inoguage is too plain 1o be misunderstood
the argument cnds.

lo Chirne ve. Chirse (2 Wheat. 261, 4 Car'is, 99,
thie Court says ' That the power of naturalization is
::1‘:“"“4) t'm l‘unm;:- does Dot seem to be, and ocsr-

cugtit not to be controverted.” No person can
legally be made 4 citizen of & State, and copsequently
a citizen of the Upited States, of for birth, unless
oaturalized umder the sots of Congrese. (Con-

grees bas power 1o establish & upifonn role of nata
roligation.” It is & power whicy belonge caclasively
tu Congrese, s intimately sonnected withi our federal
relations. A State may aathorize fore t hold
real estate within its juridiction; bat it has no po wer
to vaturalize foreigoers and give them the righta of
citlzens. Such & right is opposed to the sot of Con
grees on the subject of nataradieation, and sabversive
of the federal powers. { regret that aoy ¢ ;uniensnce
thould be given from this bench to & practioe like this
in seme of the States which has no warraa: iu the Coa-

i
o it was said that a colored ci
an sgrecable member of soviety. ‘ﬂ::’:

would not
more & matter of taste than of law. Seversl of the
of color to the rignts of

Sates bave sdmitted persons

tuffrage snd I th's view have reooguized tnem
citizers; and this has been done umaum.-a
aa e Free States. On the question of citizenship, it
must be admitted that we baveqot been very fastidisns,
Under the late treaty with Mexico, we Bave mudo citi-
sens of ali gradee, combinaiions and cokrs.  The same

was Fone i the sémiedon of Lomiwisas snd Faoris
No one ever doahed and no conrt avee haad, thet the
pep'e of these Territoriea did a0t beoome citizace
cnder the tiealy, They bave sxsriia 1 «lf the righ'a of
ritizeps without belpg cataralizel soder the et of
{ompgronm

Toete are peversl mmoorant
this aase, which bave been argued sed wh,
ecnaercd upder the follosing heads §
1. The looality of Blavery as se'tie! by this Conrt
aed (ke Courts of the Sa'es,

' The reletinn which the Feders Gavernment bears
W Slavery o the Satea ; /
i, Tbe power of Corgress to sstabiish Tarritoris!
Governments, and to probibit the [latrodoction’ of
Slawery therein,
1. The effect of takipe slasve=s it & now Stata or
Territory, aud 20 holdieg them where Siavery ls pro-
hibited
Whether the reture of & slave ander the contr
bie maeter af o being entithed to his freedam, reduces
him to his former condition.

6. Are \he decisione of the Supreme Court S Mis-
souri, o the (uestions before s, binding ou this Coart,
withiv the rule adoyt

Io the couree of my jodieial daties T bave had accw
sion to consider snd decide sever 4l of the ahove po'ots

I. As to the locality of Slavery. The civil la®
throvghout the Continsnt of Eurpe, it is be iwved,
withuut an s xeeption i, that Slavery osn exast oniy
within the territory where it is gatahimbhed and that if
aslave escapen. of is carried bevoud such territory, his
WAs" €1 CALGOY Teciaim him, unk ss by vi‘toe of some ex
jrevs tipulation (Grotivs, lib 2 ch 10, 5.1 lib 10 ch.
El'. 1. Wicgneposts Embassador Iib, 1, p. 413. 1
Martin, T=5 ("n-r of the Creole in the House of I.-‘-'@.-
1%42. 1 Pbillimoie oo Intenationsd Law 316 i)
Trere i no pation in Evrope which conaiders its=lf
bound to retarn to his master a fugitive slave, nnder
she ctvil Iaw or the [aws of nations. (Oa the contrary,
the slave is held 10 be free whera there i no tresty
obligation, or compact in some otrer form. to re'nrn bim
1o Lie master. The Roman law did not allow {eelom
toberold An Embassador or any other publie func-
tierary could pot take aslave to France, Spsin, or any
oiber boun'ry of Eorope, without emancipatiog bim.
A number of slaves eacaped from 8 Florida plsutation,
and were 1eooived on boand of ship by Admiral Coch-
ran, by the King's Bench they were held to be free
2 PBarn, and Cres , $40.)

Inthe great and leading cme of Prive ve. The State
of Pennaylvauis, 16 Peters, 501: 14 Cartis, 421 thie
Court eny that by the geveral law of netions no mation
i# bourd to roognize the state of Slavery, aa to furelgn
slaves fuund within its territorial domicions, where it
in in oppositicn to ita own palicy and institutioas, in
favor of the sahiects of other nations whera Slavery in
orgapized, 11 it does it, it i« a# & matter of comity,
a1 not as 8 matter of international right. The state
of Slavery is deemed to be & mere municipal reguls
tion, founded upon and limited to the range of the ter-
ritorial lswe. 14 was fully receguized in Somarsat's
caren, Laffts Rep, 1, <20 Howell ‘s Beata Trials, i9—
which was d-cided before the American Revolution,

There was some contrariety of opinioo smang the
Judges on certain poiota ruled in Progyge s chse, bat
thers wae Lobe i regard 10 e grest principle that
Rigvary b limited to the range of the laws under which
it ie panctioned,

The case o England appears to have heen more
thoronghly examived than that of 8 mareett’s,
The jurgment announced hv Lord Mansficlt waa te
juogment of the Court of Kluqnbum‘h, The cause
was argued at grest leogth avd @ith grest ability b
Targrave and o!ﬁ--nl. who stood among the moet smi-
pent coureel in Epgland. It wae held under advise.
ment {rom term to torm, and & due sewss of ita import-
anve was Wit and expressed by the Hench.

Iu giving the opinion of the Court, Lord M wstield
paid:

VThe wiate of Slavery ln of such s patare that it ls incapable
todoced of sl y reasaus, morsl of political, but onty
aw, which pressives its foroe long a’ter the fearo
sd time iteeif, feom whence it was rreated, v ernee
fromm the memory ; it ie of & usture that uothing can be suffered

to support it but positive law "

He teferred to the contrary opinion of Lord Hard:
wicke in October, 1749, ss Cransellor: * That he sul
Lord Talbot when Attorney aud Solicitor Geneeal,
were of opinion that po such claim as here presented
for Froedomw, was valid. _ ;

The weight of this declgion s sought to be impaired
from the terme in which it wasa deseribed by the exa
beraut inagination of Carran. The words of Loril
Marsfield in giviog the opinion of the Court were
such s were fit to be ured by & great Judge, in s orat
importat case, It ie a eufliclont answer to a'l anjee
tiops 10 that judgment, that it was prouounced betore
the Revolution, and that it was considerea by this
Court ss the highest sarhurity. Fur near s century
the decision in & mervett's c4se has remaioed the
jaw of England,  The case of the elave Graos, decided
by Lore Stuwell in 1817, dues not, as liss boen sup.
r['ﬂt o, overrule the judgment of Lord Msuefisld.

priocipls iov Vead Lo
‘b mag b

sl ef

ard Stowell beld thar, durug the residence of the
slave in England. * No dominion, aatherity or cosrsion
can be exercised over pim” Unde: snother head 1
shull have cecazion to exsmine the opiminn im st (486
ol Girpoe 2

Vo the pudition that Slavery can only exist excspt
dude 1 the wuthority of lnw, it e ohjected, that in few
if in mny istaneen has it been estabilabed by statat sy
coactment  Tois '8 o anewer to the doctrine lnid
down by the Court.  Almosi sil the pricciples of the
common lna bad their { undation 1o umge. Blavery
whe iutrodices loto toe col mise of this country by
Great Britiin at an eazly period of their bistory aod it
whs protecied snd chenshed, urtd it became ineorpo-
rated futo the colonial policy. 1 is immaterial whather
n eyuten of Slavery was introduced by express law, or
otberwise if it bave the sath rily of law. There is vo
Kiave State whore the iustiration ia pot recog dzed and
protected by statutory enactmen ta and judicisl declsions.
Slavee are made property by the lawa of the Blave
States, ar<l, as such are lisole to the clsima of creditors;
(hey descend to huire, Are taxed, and la the South they
ure s eubjuct of commerce,

In the case of Rankin ve. Lydia, 2 A, K. Marshall's
Rep , Judge Mills, speaking for the Court of Appesls
of Kentucky eays: *In deciding the questim (of
Savery) we disclsim the iufluen e of the geuera' prin.
eiples of Iiberty which we all sdmire, conoeive it
ought to be dicided by the law as it is and not as it
ought te be. Slavery is sanctioned by the lawsof this
Btate, nud the right to hold siaves under cur musicipal
reguialious is noqueetionable. But we visw thisns a
right exietit g by peritive law of a mopiciyal chamoter,
withou! furudetion in the law of uature or the wawrit-
ten ard common law,”

1 will now eonsider the relation which the Federal
Giuvernment bears to Slavery in the Siates:

Nlavery is empbatically s Btate ivstitution. [o the
uth soction of the 1t article of the Constitation, it is
provided *that the migration or importation of mich
pereons a4 any of the Brates now existing shall tiok
proper to admlt, eball not be prokibied by the Coa-
gress prior 1o the year I508, but & tax or duty may be
iwpored on such’importation, vot excesaing §10 br
each person.”

In the Convention it was proposed by 8 Committe
of eleven to limit the i xportation of slav=s to the yar
1500, wirn Mr, Pinckney moved to extend the tize o
the year 188, This motion was cartied—New-Hanp
shire, Mueachusetts, Consecricut, Maryisad, Noth
Caroliva, South Carviiva saud G orgls votiog in e
sffirmative; aud New-Jersiy, Promylvanis and Vir
kinin in the vegative  lu opposition to the motion, Xe.
Macdiron said: * Twenty senrs will producs all the s
chief that can be apprebiended from the liberty to in-
port slaves, so long a term will be more dishonorshle
to the American chariever than t2 say nothing about it
in the Conetitution | Madis.n Papers).  The provison
i1 regwrd to the slave trade shows clearly that UCongwss
copsidered Slavery a State inetitation, W be coatingad™
acd regulated by its individosl sovereigoty, aud o
cerciiiate that interset tue slave irade wes continaed
twenty years—not & & gepersl measure but for the
** berefit of such Biaies as shall think proper to envar.
age i’

In the omre of Grovew va. Slagghter, 15 Poters 149
11 Curtis 187 Mersrs Clay sod Webeler cou
that urpder the comme reisl power, Coogrees had aright
to 1egulate the Save Trade among the several Stues;
but the Cout busd that Congrees bad no power to in.
ter‘ere with Slavery 84 it existe in the Stales, or Lo rega.
late wha' s called the Slave Trade awong them. [t
thin trade were subject to the commercisl powee it
sould fol ow, that Uy ogress eonld abolish (r cetablish
Blavery in every Siate of the Union.

Tte Only conpection which the Federal Government
Lolas with slaves in & Btate, arises fromn that provision
of the Copstitution which declares ‘hat, ** Nu perasa
beld to service or labor in one under the laws
thereof, secaping into another, shall iz copseqovecs of
any law or regulstion therein, be dischwged from such
service or labor, but shall be delivered 1p, on claim of
the party 1o whom such service or labor may be dus’

This Being & fundsmental law of the Federal Gor.
erument it tests waluly for it execution as has besy
beld, on tae Judicial power of the Unioo; wd 3o far s
the rerditicn of fugitves from labor hae Dewme & sub-
ject of Judicial sotion the Federal obligation | ae besg

taithtu'ly discharged.

In the formation of the Federal Cousti'ud n oare
wes taken to confer Do power on the Federal Guven.
llmn“;w wnterfere with the i“:li.:wmla:.lnm“.‘
u provision respeoting the alave frads, in Sxp
'he raho (f repreeentat ', spd providiag or QE
recinmation of fugitives from laber, slaves were n
ferred to ae ,and ‘o po otber re<pect are they
copwidered in the Conetitution. :

We need not 1efer 1o the mersenary spirit which iy
troduced e iufamons traflic in slsves to spow the dey.
radation of negro slavery 1o our courtry. This systen
was impoeed upon cur Colupial by the
mother covntry, and ‘tis due to trath 10 say that the
commercial Colnies and Sta'es wers chiefly sogagd
inthe traffic. But we hvow ae & bistoial fact that

James Madison, that great and good man, a i
mesuber fn the F Cenveation, e M‘n‘

w4y *he iden that thers auid e property 10 mAD.

{t“!b the by hts of Madison, Hamiiton snd Jay, 8e
& Weans of CobAruisg the Cogetitation in el it .
itye, rather than to keok behing thet period 1060 8 sl
fie shich is now declared to be pirscy aad panished
with death by Christian matioes. | do oot Nk 20 ériw
6 pousces of onr domestic relaiogs from so deik &
prosed.  Uar Bd.nce waa & great epoch i e
bistory of Freedom, and whie | somit the Guvers-
ment was not Made specially £7 tha eoi rad race, YE5
miany of themn were citizens of ‘he New Eaglaad Sines,
ard exercised the righus of suffrage whan the (' instita
ton was scopted, aud it #a8 0 1 doabted by sy iutel
ligent perscn that its tendeticies wosld grestly aneli>
rate their ot dition.

Many of the States. on the adoption of the Conatita.
tien, or sbortly afterward, to k mensures te sbilib
Siavery within their respec ive jared ctions; and it s
& well spown fact the & belief was ch-rished by the
sadipg wen Scuth 84 well a2 North, that the instita.
tin of Slavery would gredusl 'y ceo ine, aatl it wonld
hecome extinit. The i creased value of slave lahor,
in the eulime of cotton sud sagAr prevented toe raaii-
gtion of this expectaion  Lise a'l oteer commao! tied
mid niates, the Son b were iptlaenced by wbat Ley

cusicered to De their own inleresta,

Bet if we are 2o torn onr attent on to ‘he dark agee
of the world, why connoe our vie® to culdred Siavery/
On the same principles white men were made siav =,
All Slavery bas its origin in power, and s agsinst nght

Tte power of Congrema to establish Territorial Gov
ervmewts, and to probibit the intreduction of Slavery
therein, is the peat point to be o.nsiden ) :

After the cession of western tertiory by Virgiais
and other Btates, tothe Usited Siates, the pablic at
sention was clected to the best mode of disposiog of
it for the gerernl benefit.  While ia atteadance oo the
Fediral Convention, Mr. Madison, in a le‘ter to E1.
nutd Randotph dated the 2a April, 1757, aays: ** Uon-
gress are deliberating on the plan most eligl vie for dis-
posicg of the Western Territory mot jyet mrveyed.
Some alterstion will probably be mads inthe Ondi
nsuce on that subject.  Acd in the same letier he
anye: ' The iuhabitants of the libnois cemplain of
the lard jobbers, &c . who are parchading titles a nong
thim. These of St, Viscents complain of the defect
erio mal ang civil justice smong them, as well aa of
wil tary protection ' And on tye next day he wnites
v Mr. o flerson: *' The GGovernment of the settlementa
on 1he inois and Wabssh s 3 subject very perplex-
ing in il and rende od mores) by our ignorance of
the mapy circumstances on which a right judgment de-
jends The inbabitauts at those places clam protection
againe’ the savagee, and some provision for both ¢ivil
ard crimins] justice

1o May, 1757, Mr. Edmund Randolph submlitted to
tte Feowral Convention certaiu propesifioos, as the
baein of & Feders! Government, swong which waas the

following :

Kesoleed, That proviion onght to b made for the sdmision
of Bta e lawfally srisivg wiibis the Limnite of tas Usited States,
wheiber frim & volantary jumctien of goverument and terri-
tory i otherwise, with toe ropsent of & usuber of voices i3
1he Natiowal Legis/ata e, lews than the whole.

Afterwara Mr Madieon submitied to the Conven-
tion, io orcer to be refcrred to the Committee of De-
tall, the following powers, as proper to be sdded to
those of general ey islatare.

i iands of the United

sg}" hpl:?. tem Governmeuts for naw
To insutute Jow r na
. 0 3nlm affairs with tha

Rintes mising therein.
It disne u:eu within as without the Limita of the

Uvitea States, - .

Otber propositions were made in reference to the
same subjects wboen it sould be tedious to enumern's,
Mr Gouverveur Morris proposed the following: The
Lagelature shall bave power to di-pose of aud make
ail peedinl rules and reguistions roaje -u::; the territo
or other proper'y belopgiog to the Uni ed States; au
notkirg in this corstitution contaived sbali be #o con-
rtrued as to preiudice any claums either of the United
States or of any {uﬁmlnr Sate " This was adped
ann part of the Uovstitu fon, with two verba! altera-
ticns— Cor gress was sabatituted for Legislsture, aad
the word * either ' wae strighan out,

Tu the crgsalzation of the pew government, but little
reverne for & peries of years was expected from com
nerce. The public lsuds were cooeidered as the
prizeipal sesource of the country for the payment of
ihe Revolutionwmy debt.  Direct taxstivn was the
means relied op 1o pay the current expensss of the
goverzment.  The adort period that occwired betwoen
the cession of Western lands to the Fuderal Govern-
ment by Virginia aud other 8tstes and the adoption of
the Constitution was sufficient to thow the necessity of
a proper lasd system and a tewporary goverument.
J hisx was clesrly seen by proporitiens aod remarks in
tte Federal Convention, scme of which sre above
Cited, by the passage of the Ordi of 1787, aod the
adoption of that inetrument by Uoogress, under the
Constitution, which gave 10 it validity.

1t wid be recolico'ed that tne of cemnion of
W estern territory was made to the United States by
Virginia in 1784, aud that it required the teretory
ceded 1o be laid out into Btates (nat the land sbould
be oieposed of for the conmon benetit of the States,
st thut il pight, title and clam, as well of =01l aa of
Juriediction, wepe ceder | and this was the form of
Cerwn from offier Rlates.

On twe L8 b of July, the Oraiosooe of IT8T waa

poed, *for the government of the 1Taitad Staws ter.
rirery Lonk-wes of theriver Ohio, ' wih but ooe dis
pentiog vote,  This jostrument provided thees should
be crgavized 1 the tearritory oot loes than thres nor
mote WAL tive States, cesigosing their binodaries,
It wae pa-sca while the Fegeral Convention waa io
# seton alw u two mouthes before the Constitition was
adoptsd by the Convention, Toe membsers of the Con-
veption mus’, therelors, bave been well acquainted
with the provisions of the Ocdirance, It vided fur
8 temporary govesinent sa initistory to tmm mation
of State Governments, Slavery was prohidited 10 the
territory.

Can sny one ruppose that the eminent men of the
Fedesl Couventi woould bave vverlookid or neglected
& watfer sc vitally important to the country, in the or-
gavization of temporary Governments for tne vaet ter-
ritery norih-west of the River Olio,  lu the 3d ssction
of tbe 41h article of the Conetitution they did make pro-
wish o for the admirion of pew States, the sale of the
poblic lands, aud the temporary goveromest of the
termuory.  Without & temporary gevernmeat oew
States conld not have beem {rmed nor could the pub-
lic lapds bave bet sold,

It tbe 3d mection were before us now for considers-
toy fur the first time, under the facts stated, [ could
ot Lesitate to say (here was adequate legialative power
giviu in it. The power to mako ail neeaful rajes sod
régulations is & power to legislate. This no one will
controvert, as Ccugrees cannot make * rules and regu
laticye,” exeept by legisistion. But it is argued toa
the word terdtony is veed 82 « yoenimous with the word
land; anc tkatthe ruke ang egulatio.s of Congress
sre limited to the dispoeition of *lands aud other
property belonging to the Ucited States,” That
thie is pot the true conetruction of the eection ap-
pears from the fact that the firet line of the esotion,
“the p wer 1o divpose of Woe putide lands* is given ex
presely, and in addition **to make all seadfu raies and
regulatiore.” The power to dipose of is complete in
iteef, srd requises Lotling wote. It authoriz o Coa-
KItes 10 Gee te proper meats wihin ite dis retion, aod
auy further provieion o this purpose wouid bos s use
lers verbisge. As & compoeition the Cooetitation 1s
remarhably free fiom ruch a charge.

lo the discussi b of the power of Usngrees Lo govern
& Territiry, o the case of the Atlantie [osursces Cow-
Suuz ve. Uanter, (1 Peters 511 7 'urtie, 685,) Cnief

wtice Marstinil speakiog for the Conrt, ward, wregand
to (be people of Fionien, © They do not however, par-
ticipate in poltieal power, they du not ehare in the
Government Ul Floies soall become s Nia‘e; o the
mebrime Flaids cortinues w be s Ternitory of the
Liteo States, governed by viriue of that claose io the
Constitution which empowera Copgres “to maks all
o edful rules and 1o Ulations respeciing the territory or
othier property belingiog 1o the United States,

Ava he ados ‘' Perbispe the pow:r of governing a
Territory bel uging to tte United States, whict bas uot,
Ly becomiog & Biste, Acyured the weans of self-gov-
C11TeDt, WAY rertlt Leceseartly from the fmct that 101w
Lot within the jurisgic fon of any particular State, aod
I+ witkin the power end juredicti o of the United
States  The right to govern may be the loevitable
copseguerce of the right to seqaire termitory ;. which-
“VEr sy be the mource ®beots 06 power s derived,
ke postersion of it et questioned. ' And in the close
o' the opinion the Court eny, * Lu legeiainy for them
{be Teriotice], Lubgiees edcrokes the combioed
powers of the Guneral ard Mate GoverBen's.

Some ronelder this epiuiou to be looses acd nconcla-
pive; cthers, that it 's @réuior dicta nud the [ast sep-
terce i o jected to ge peostiziey sbecluic power in
Uepgrese over Territoties. Toe joarned sod ol quont
Wirt, who, in the wmpgumert of & cause bofore the
Court, bad occasion to ci‘e & few scatuaces fiom an
opmicn of the Chiel Juetice, obeerved: "' No one can
Nisteke the style, the words e completoly wmatch the
thovgnt.”

1 can pee o wart of precision in the lsoguage of the
Clie! Justice; bis meauiog caunct be mustaken. [le
#laten firet, the thitd sctivb as Sivieg power v Con
piein to govimn the Te ritores, und two other grounds
fom which the power ony also be woplied. Toe ob-
Je Wb recm e to be thit the L)t Justive did not say
whiek of the gronncs stated e considered the imree
of the pewer. He 3id not specifically state this, bat
ke did say, **Whichever may be ibe sousee woegoe
the power s derived, the ceriom of ic 19 Bequ-s
twoed.” No epivion of the Coart could bave been
Cpresecd with 8 stronger smipbusis; the power in Con.
sitre le soquestioced. But theee who bave wader.
tken 'o el iise the op.mion copsider it withoat so-
‘.bom;l_ Lecause the Chief Justice did not desiguats
'Eha:.y the power. This bs o singular objectign. [If
the power be npgwertioned, it can be & matter of po
drpyrtacce on which grovnd it s v aereised

. & opivion clearly was tof urbier Jicta, Ths turg
ivg poiut in the onse Wae, W hether Copgress had 9,.'"
1o eltborize the Territorial Legeisture of Flo. s to

tabFrbed whrea decree wan Ul_'ll('nho’m this ("ot
:, revhion Tre power of Usngress, tharekure, was
v WO,
l‘;"p:‘:;“rd e rprritery, IIN_'”‘““ o Worcestar,
“means land country—a disaict of country ander a
tem e IAIF F..tﬂwnt ' The words "'uﬂ‘ntur_‘_.-;r
otber progery. 84 n_qnd._ do imply, from the use of the
roneun other, that territory was aeed 88 descripuive
L! Jenc: but does it follow that |1 wu oo ased ais) a4
cescriptive of & 4 wtrict of fm_nn!n" .I.l b--lh.--1 theme
sezses it belonged to the United Biates: s ‘aod, ““;,
the parpose of sale—83 territary, for the purpo=s o

veranert -
g“'I'-:lt:.u.lf it be admited that the Wl‘.r:‘l t -'*‘-'"".'J';' ;‘,":i
meass lazd wd potbing but land. he power Jear. It
gTess 10 O1gaD 1€ A lemporary FOVEEDInGR &l ‘:‘rf.m :
bas power 1o make 8l peedinl regus “ﬂ;;'.di"‘l “:‘
the public lande. and the eatent of thiwe e
aktions” depencs 000 the élsc ation of l‘--,
where the means are appropriste to the end anc &
pot cenfl et with acy of the prohihitioos of the (ops }
iptiem. [* & temporsry goveromen: b‘d',"“"‘l newd-
ful, pecersary rrquisite, or is watted _Coograes bra
powss to establish 1+, This (ourt say, in !_l ("alloch
ve. Tt e State of Marsiand, 4 W heat JMa; 1 & cer-
Al mesrs to oary icto effect apy of the powers ex
pree Iy given by the Cunstitutivn, W the uveinl Lel't
of the Urion, be an appn priate messare, not prohib.
i'ed by toe Copanitution, the degrew of I8 ne waity 14
s quertion of legislative discretion, oot of jud.c.sl eog-
nizarce.’ % 5

The power to establieh Post-Offices ard [Pt Roads
gives pcwer t0 Copgress 1) make o ptracts for the
tran+p riati-n of the mail, and to pauieh all who com-
mi' cepredatione upon it in its ‘ransit, o1 At ita places
of ristribativn.  Congress has power to regalate com-
meroe, ard, in the exercise of irs disoretion. to lay an
embargo, which suspends commer e, #o, under the
san e powsr, harbors, lighthouses, broakwaters, &,
are coprfronted.

Did ChierJust'ce Manball, io saying that Congress
governed a Terri ory by exervising the com dined pow
ers of the Federal and State Gover meats, refer to an-
limited dweretion ! A Goeernment which can make
white men slaves 1 Surely such & remaik in the argu
mentmuit have been inadvertently u'tered. Oa the
contiary, there ia no power in the Constitution by
which (opgress can make ci'her white or black men
slaves, In organizirg the Covernment of a Territory
Copgress is hmited to means appropria e £ the attaio.
ment «f the Constitutioval ohp-ct. No powers can be
exercired whel are probibited by the Coostitatios, or
shich are contrary to its spirit. so that whether the
object may be the protection of the peraons and prop.
erty of porchasers of the dublic lauds, ur o' commnani-
tier who have been aprezed to the Union by conqusst
cr purchese: they are initiatory to the eetablishiment
of State Governments. und no more power can be
alaims d or eaercieed than is negessary to the a'aia-
ment of the end. This is the limitation of all the Fed.
IRl pOWerS. :

But Copgress has no power to regulate the internal
copeerns of & State, as of & Territory: conseyoatly, in
providing for the gove rument of & Territory, to some
extent, the ¢ mbrmed powers of the Federal and State
Goversment are becessarily exercisd.

1f Comuresn should geem elaves or free ¢ vlered por-

i na irjurious to the populaticn of 8 Free Tetritury, aa
condusing to lessen the value of the public [ands, or oa
any other grotnd connected with the pablic interwst,
the'y have &g{-wtf to prohibit them from becoming
waan init. This can b sus'sined (n the ground of &
sound patlonal poliey, which is s0 clearly ehowa in our
bistory, by practical reeulta, that it would seem no con-
siderate tnoividual can question it. Aod, as rgards
vy unfairness of such & policy t our Southern beeth-
pn, 8¢ urged in the srgament, it 8 only nec es oy to
say that with one £ urth of the Frderal popila jon of
the Urion they have in the Slave States a larger axtent
of fertile Territory than is foctud-d in the Free 5 ates:
and it 1= submitted, if masters of slaves be patricted
from brirgtng them inte free territory, chiat the restric
tion en the free citizens of nou-slsveholdivg States,
by bringivg slaves into feee territory, I8 four times
greater than that complained f by the South., But
tet oply so, some three or four hundred thoussad
holders of slavee, by bringiog them icto Free territory,
impeee & restriction on (werty wiblons of the Frooe
Statés. The repuguancy to S'avery would probably

revent fifty or & hundred fremen from settiivg i a
Enw- Territory. where one slavebolder would be pre-
vented irom settliog in a Free Territory.

This remark is v in apawer to the argamint
urged, that aprobibiion of Blavery in ths Free Ter-
titeres, ia incovsietent with the contiouan e of the
Crion. Where a Territorial Govert ment is established
in & Slave Territory, It has uniformly remained in that
condition, uni) the people furm a State Cooat tution;
the same courre whers the Territory is free, both
parties actiz g in fuud faith, would be attended with
satiefnctory results

The sovereignty of the Faderal Government axtends
to the entire i sof our territiry.  Should any foreen

wer mvade our jurisdiction, it would be repelled,

‘here 16 8 low of Lougrees to Jmnivh our citigeun for
erines committed in dietricta o” country where there is
£o o1 garized government Crimioala are brought to
oo rtaiw Terrovies or Btates, des'goa'ed in the Inw, for

urte ment. Death has been ivflioted in Arbaosas aud
e Misrourl cn Individuala for mwrders committed ba
yira the limit « f any organized [ nitory or 8'ate; and
noone deubta that such & jadsdiction was ightfally
exervived, 1t there be m right to asquies teeri'ory, there
peceesanily must be an noplisd puwes to govern it
When the military furce of the Ucion shall congquer &
crupty may not Covgrese provice fur the goverument
of such courtry ! Teis would be an implisd poser v
vertial 1o the sequisiion of new territory, [his pover
bre been o :ton;iind, wi'hnu‘ti doubt of its conatitution-
AUy, over territory scquined hy congoest and purchase,

Ard shen lhuo’in Aurxu d[‘nt' iﬂq of couatry wixin
the Urited States and pot witbin any Siate Govern-
wen', if it be pecessary to establi-h a tempoarary gov.
e ment O (8.ry Out o power expiressly vested in Eon-
grese—as the dispoeition of the pab e lands —may aot
sueh government be instituted by Congroes I Huw do
we mr\d the Coustitution 7 Ia it pot 4 practical Insiru-
ment

In svch cases po implication of & power can arise
which is ishibi‘ed by the Copstitution, ur which may be
sga net the theory of Ita constractioa. As my « pinion
res's «0 the third section, theee remnrks are made se
an iutimation that the power to establisn & leapurary
goverrment may arie, also on the other two groanas
s oted in the cpinion of the Court in the insorance case,
w thont weskenl g Lbe thirg section.

I would bere simply remark that the Coostitution
ws¢ formed for onr whole country. Ao expsusios or

eontraction of our territory required no change in the
‘urdame pial law. When we consider the men who laid
the fuurestion of our Governmen: sod earried if 100
rﬁnu.irn. the men who oocupied the bench. who filded
the halie of leyislation and the Chi-f Magistraoy it
wouldieem if any question could be setthd clewr of all
doubt, it was the power of Cngress to o tablish Lerri-
tonial Guvernmeata,  Slavery was protibited iu the sa
tire worth western territory, with the approbation of
leacing men South and North; but this protibi lon was
votretnimec woer this ordinacce wasndop'ed for the go-
vertment of southe r territorion whers Sglvur, existod,
In o Iste 1e ublication ¢f & ltter of Mr. Madison,
ented November 27, 1819, speaking of this power of
Cougreis 10 prebioit Savery o s terntory, he
ifite there I8 mno esuch pover from  the
fart that it hae not  been  exerclaed,  Taus
ie Lot 8 viry patisfactors argument agsinst aay
Jouwer. we 1l ere are but fow if sy sahjects on which
the corstitul oral powers of Corgress are exbausted,
b It ie tiuw, ae Mr Madison etates tha' Congress, in the
20t to etublish & governweut in the Mississippi Tero-
tory, prohunred the lmportation of slaves wto it fron
foreign parte; hot it is equally true, that in the sct
erecting | ovisiant into two Territories, Congross de
clarsd, ** Is sl not be lawful fur suy pereon 1o bring
o Ocleans Termtory, from suy port ur place withiu
the i e of the Un'ted Btates any slave which shs]
hove been impotted sitice 1798, or which Wy Lerwafter
Bem perted, excepr by aci'izsn of the Usited States
who sittles in the Teriitory, under 1he peunlty of toe
fieecom of sceh slove.” ¢ inference of Wr. Madi-
por, there foie, againes the power of Congrees, is of no
force, ueit was tounded on 8 fact supposcd, which gid
pol exiet,

It ir refreshing to turn to the early fuci ;
hlstary, und lesrn wisdom from t)w’a.c': m":n:::
mepweo bave pore o their sxoaut. | orefer to are
port o the Houre of Hrz;uemmvu. by Joha K-
l;‘;“ ‘!,.u.f"‘ vhe, aa Charmaa of & Comuwive in
Murel I800—tifty four yean ago.  Frow the (Convea.
ok hele 8t Vioertwes, 1w Ludisns, by their Presidest
Ad from the peple of the Territory. a pecition waa
reretled 10 Corprees, praying toe” snspetsion of tae
provisir which prchibited Mavery in tha' Territory.
E’Lu teport ?'.Qlt. ‘' that the magid populstion o tae
Sate of Obio sifficiectly evintes, in the opinion of
romr Comuirtes that the labor of ¢lavee i no! or ces-
:‘".‘ "o promote the grow b and settie nent of sologies
in that region. That tiis labor demoostrsbly the
Gehieel ol aby, canrnly be employed to advantage ia
f‘* Cultivatiou of yprogucts more viluable than any
Comn 10 bat quarter of the Uaited Stites; that the

fOanittee cocw it bighly aang: rous nod twoapesdiest
mpak m provisicn wistly ealoulted to prowots the
Lagpi ees and prosperity of the North Weat-ra couss
1%, ard to pive strength and sscurity 1o that cxtensiva
frentier, In the ealutmry operwion of this sagadious
8rd bepevlent reetraivt, it i believed that the ohab-
itants will, at po very dmtant day, find amp'c romener-
Ltion for u req porary privation of jabor us uf emigra
tior.” (1 vol Bta'e Popers, Pub ic Lands 160,
The judieial mird of this country, State and Pedurn
L7a ajzreed o no subjcet, withio 1ts legitimats ac o
with +qusl prarimity as cu the powerof Congrees 10
ernblar Tenlerinl Governments, No Cowrt Btite
ir Foderal, noJudge or statesman s knowg to bave
Liad any docbts om ihis (uestion fur cearly sty yours
ttur the power was exrresed, Such duvmpa
tawe been e<tablished lrom the mources of the Qo te
the Gulf «f Mexieo, t;{eml-g;' ty te lakes ¢n the

Great interes' 8 have gro
{aws over & country m e Lian fiv s figes groster io ex-
tent thaa the original Thi ten Stales, and Ricio inlers
gots, cerporate of otherwise, have boen cherished iod
coi toridated by 8 hepigo poliey without sny one sip-
joeing the 'aw makiog p wer had uoted with the Ja
divlary urder the guiversal sana'l 0 of the whals « o3
try to usurp & jurkdicgon which dikl mot belosg o
them. Such 8 discovory 8t ihs late dete, B wure ex-
tracrdinary than apytoiog which has ocearred id the
judivial bistory of this or moy otber couotey, Teus
cuder & previcus onganization was admitted a- 8 State,
But noe Sta‘e can be admitted futu the Usion which has
tot been orgapized unde a form of Government.
Without temp mary Gov « cur ppblic lands
could not have been ld, ur w ldervees redoced
to cultivatlon and the poyulaion protacted; nor could
our flourishing Brates West and Soa'h beea formeald,

What do the lesione of wisdom aod experisnce
teach, under soch cirums'sices, if the new [ight

which bas go suddenly and unesgoctadly bant npon of
be true ! Acquiesence. scqaies wnce, Goder & pelth
copstruction «f the Cod s itutiog tor 'L,.l,z{ years, thyagh
1t may be err pets whiith bas secarvd 10 the coaulr
an advancemeat aud prospenty boyoud the power o
mmpmmm-
An act of
illustrates this policy,

James Madisoa, wh n Pseldeat, forcibly
He hwd mads up his oplacn
that Congress ina po power suoe the Comstitu’ion to
estabili-h a Natioua® Bank, lo 810 U ogicm pamed &
bill to setablish » bat k__ Ha vetoed the bill cu obiuge
tiops other than corsti‘utiinal. o his message he
spenks as & wiss statériian aud o bl magls'rato & fol-
lows: W ng the question of the constitational
autbority of the blo\iflﬂ ety eeinblish an imtorpor-
ated bank, aa being jrecluded, my judgment, by tha
popested (eeognitions goder vars d eicnmatances of
the validity «1 such an instity on (o s's of the legis-
Iative, » xecutive and judicial braoches of the Gavera-
went, sooompanied by wdicalious d:_r! “toal ““‘l-:
of & copcuticies of the genersl wili of the pation. o
Has this imprecsive lesson of oo tenl wisdoa becomfed
leet to the present g ouration

1f the great and fundamentsi prioviples of our Gov.
erement sre never to be settled there oan be no last-
v prosperity. The Constitatios will bacome & float-

pe wait on the billaws of populas cxcitament.

e probibition of Mavery sorth of 3 dey. 30 mig,,
and of the Stare of Missouri, contained in the at al-
mitting that State fnto the Uuion, was passe i hf s vole
ot LM, ln the Hoose of Represeptatives, to 4% Be
fore Mr, Monree signed the ax, 1t was submitted by
him to his Cabioet and they held the restriction ot
Slavery in s ler itory, to be #i oin the (' suatitutional

wowers o Congress, [t would Lo singular, if 1o 1804,
‘orgress had power to prohihit the trodagetion of
slnves iu Otleans Territory lom sy otber part of the
Union unger the p«n;}? Of Freedom ta the slave, if
the same power, embodied in the Missouri Compromise
could pet be exercised in 180, ¢

But this law of Congrese, which prohibits Slavery
porth of Missouri and of 36 deg. 30 oun, is deciared 1
have been null and void by wy brethrea,  Aud this
opivion is founded mainly a8 I ubderstand, on the dis-
tipetlon drawn between Loe orcinsce of {787 und tho
Misrouri Compromizeline. lo vha does this distinction
copeint | The ordinance, it is sad, wis & compsa. en
tered wtp by the confeder ted States before toe adop-
then of the Cunstitution, sued tont in the cession of tern
tory authority wase givea to estsblan a Territorial Gov-
ernment, ) ;

It i clesr that the ordinaoce did oot g0 ity opers-
tion by virtue of the sutboricy of the ¢ e leration,
but by resson of ita modification and sdop ion by Cons
grem under the Constitutioe, 11 cecme to be supposcd
1o the opinion of the Court the: the articles of cession
placed it on s different foutiog fom Territories subme
quenty acquired. [ am uoable to porceive the foco ol
this oletinetion, That the onliasccs was inteaded for
the goveroment «f the North- Western Terdltory, and
was Fnited to euch Territory, is afuntted. It was ex-
tended ty Souttera Terri'orien witn wodifications by
acte of Congress, and to some Nurthern Teritocies.
But the orcinacce was made «alil by the sct of Con-
gress, aid without such sot could have beon ol no
torce. It rewted for its valicity on the act of Congress
:l‘lu same, in wy opoion, 8¢ the Missouri Compromise
pe.

I Copgross may establish & Teritorial Government
in the exercise of ita disciction it le & clesr paniple
that & Court cannot coutro! that o retion,  Thie
the caee, | do not see on what grouwd the et is
to be vold, 1t did not purport to torteit property or
take it for tuhllc purposss. It cu'y protibited elavery,
in doing which 1t foll wed the Ondinuce of 1757,

1 will mow coneider the furth head which 18 " The
effect ot taking slaves ito a State or Perritory, and so
bolding them where Slavery o prob bited,

It the pri.ur-‘plu laid down in the ease of Prigg v.

The State of Peuneyivania is to be waiotaieed, sed it
i= certainly to be maintaned ontil overruled as the
the law of (his Court, there can o no ditficalty oo this
E}’m' lo that case, the Court ssy * Toe state of
Siavery is deemed to be & mere wnnicipsl ulation,
1+ ur ded upon and limited W the racgeot the Territorial
awe ' 11 this be eo Slavery cau exis® no whers eacopt
urder the authority of law found aon usage, haviog
the force of law, or by siatutory meaguition.  And the
Court further say, ** It is maniiet from this consider-
ation, that if the Constitution bd not contsined the
clanee requiring the rencitios of fugltives from
labor, evi { uon-Slaveholaiog State la the Ualon,
would have been at libsity to tsve deciarea froe all
ivnaway slavee coming within ite linite, aud to have
siven their entire immunity aud protection, agaiost the
claims of their masters,”

Now if aslave abeoonds bo may bo reelnimad; bat

{ Lt secompany his master into s State or Territory in
which Slavery is prohibited, such sl 4ve cannot be said
te have left the weivice of his master, whero his per-
vices were legalized  Ana i Slavery b li nited to the
range of the Perritorial laws, ho & can the slave be co-
ereed to serve in o State or Territory, not only withoat
the authority of luw, but sgaines ite cxpress '
What givee the master the power to courol the will of
hus eiave 7 The luoad law, which oxists in some form,
But where thers is wo such [aw can the master control
tue wili of the # ave by foroe ! Where oo Sinvery ex-
ists, the presumpticn, without regard to color, i in fa-
vor of fieedom. Usder such w junsdioion, may the
o lind man be levied on ws the property of his master
by a creditor 7 Ou the dicenrs of *be muster, does the
snve deecend to his helrs as y! Can the mas-
ter eell him ! Any one or all o tisse acts may be done
to the g'ave, whore he s logally beld "o serviee. Bal
where the law does not confer this power it cannot be
excicmd,

Lord Massfield held that aslave brooght in'o Eng.
lond was free.  Lordg Stowell with L rd Mans-
field in this respect, apd that the slave could not be

ceerced io Fogland; but oo ber volastary retarn to
Antgus, the place of her elave domieil, former
status attached  The Inw of Eogland did not prolibit

Slavery, Mll!_ diil oot sathorize 1. Toe juriadiotion
which probibita Slavery is much stronger in bebalf of
tbe miave within it than where it suly dues not author-
et

By virtne of what law is it that & mas'er may tike

bis rlave into froe territory and exset rom him the da-
tee of arlave!  The law of the terntory does pol
sanction it.  No authori'y esn bo clal ander the

Conetitution of the United 8 ates or avy lew of Ciu-
greew, Will it be esud that 1he slave is taken sa prop-
erty, the snme 8s other property wh eq the master may
owr ! Tothie I anewer the! solorud persons are made
jroperty by the law of the S'ate sn1 no such power
biar been given to Coongress.  Does tie mesler oarry
with biw the law of the Seate from which be renove)
into the territory 1 ana doee that eoable him o coerce
bie slsve in the temtory ) Let us teat this v
thie way be done by & waster tr m oue Slave Siate, it
mny be coue by 8 maeter from vvory o'ber Blave Stata,
Thim tight is suppored to be coroec va with the pason
uf 1be master by vistue of the local law. Lo it trans-
fexrable ! Moy it be negotisted as & promissory note
or bill of exchange ! If it be aeelgued to a man from
# Freo Sta e, may be coerce the 'ave by virtus of it?
What s Lali this thing be den miva'ed ! L it personsl
or real property? Or ls it au iucefiuable fragment of
toveregrty which eve.y person crrise with him from
Lie inte ¢omicil? One r.L';;g in certain, that it origin
bre been very recent, and it is urkuows to the laws of
.ni civilized country.

: rlave is rrought to England fom one of its
irlovdn, where Slavery was introduced sud maintained
by 1be metber coun'ry, Although ther: s ou law pro-
L.bitirg Blavery in Englasd, yet there I8 no law sa-
bovizivg it and for near & century its conrta have de-
clared it the slave there s fiew from the cosrcion of
‘be master. Lords Manefield aud § owell agroe upon

bis point mnd thera is no dissen iog sathority.
Trere is o other cescri of rty which was
oot pretected in Eeg bmu;gr'g:n one of i
tlave isands. Dovs ot this show the! property in s

bomen being does not arire from asturs or from
con mon law, but_ in the Iangunge of thia Coart. **it is
& B&e I Onicipal reguistion, fuunded nF'-a and limited
1 the rapge of the"*mw-tw lans ' i deciaion ls
Lot & mere argument, bat it ie the end uf te law, la re-
gard to the extent of Slavery. Untl it shall be over-
utned, it 1 pot 8 point £ r arguneat It i ooligatory
tn wyeelf ard my breibren, and ot all judicl wriba-
role uver which this Court cxercises an appellate
wET.

p‘:lll 18 eaid the Territories are comman of the
States, ard that every man has a right ) go there with
bis preperty. This is not controverred. Hut the Court
#4y & plave ia ot pr beyond the eparation of the
luenl law which makes bim such. Never was s
wore sothortatively and jostiv ottered by man.
a master of & slave i & B-itish laod oaned s

ku
n ﬂunb‘l‘;mjlﬂ in Epglaad, would that suthorize
bm to take b plaves with b to Eugisad | The

Copstituticn in exprese terme re ogoizes ths siatus of
siavery aa founced on the muuic psl law: ' Ko person
brld to servios or labor inoote State, ander fhs laos
theracf, svenping ivto apother, shial), " &3 Now, ucles

et

(e fugitiveesespe from s plaeg whee, by e




